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Media
California's Media Shield Law: Is it Possible to
Simultaneously Protect the Free Flow of Information and
Due Process Rights?
Paula D. Salinger

Code Section Affected

Code of Civil Procedure § 1986.1 (new).
AB 1860 (Migden); 2000 STAT. Ch. 377

I. INTRODUCTION

A small town newspaper editor arrives at the Tehema County Jail to serve a five
day sentence for contempt of court. He turns to his fellow journalists who are
are
reporting the story for various news organizations and states: "[Y]ou guys
2
next."' The editor's crime-refusing to disclose a confidential news source.
A student editor of a college newspaper is found in contempt of court and faces
a jail sentence. 3 The student's crime-refusing to turn over unpublished notes and
4
photographs obtained while gathering information for an article.
A newspaper reporter is found in contempt of court and is ordered to pay a fine
to testify in a murder trial
of $1,000 per day.5 The reporter's crime-refusing
6
witness.
a
with
interview
unpublished
regarding an
Conflicts such as these have recently become commonplace between journalists
and the California courts. In response to increased cases where journalists have lost
1. See Peter Y. Sussman, A Free Press/Is a Court's Need to Identify Sources Worth Eroding Trust inan
Independent Media?, S.F. CHRON., Feb. 29, 2000, at A21, available in 2000 WL 6476785 (describing the story of
journalist Tim Crews, who refused to provide the names of his sources to an attorney defending a California
Highway Patrol Officer accused of various stolen gun offenses).
Id.
2.
See Emily Bazar, StrongerJournalists'Shield Law Supported,SACRAMENTO BEE, May 17,2000, atA3
3.
(detailing the testimony ofjournalists at an Assembly Judiciary Committee hearing held on May 16, 2000 regarding
AB 1860).
4. Id.
See Peter Fimrite, Court of Appeal Dismisses Contempt Charge Against Chronicle Reporter, S.F.
5.
CHRON., May 9,2000, at A19, available in2000 WL 6482378 (discussing the case against Dan Fost, a newspaper
journalist who refused to answer a prosecutor's questions regarding unpublished portions of an interview he
conducted with a witness to a murder case).
Id.
6.
Fost v. Superior Court, 80 Cal. App. 4th 724, 95 Cal. Rptr. 2d 620 (2000); see ASSEMBLY COMMITTEE
7.
COMMITrEE ANALYSIS OF AB 1860, at 2-3 (May 16, 2000) (citing several cases involving journalists
JUDICIARY,
ON
facing contempt charges).
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their media shield law rights, the Legislature has enacted Chapter 377, designed to
"clarif[y] the rights of journalists under the media shield law."8
Chapter 377
provides additional protection to journalists by (1) allowing journalists to testify or
provide evidence under subpoena, without waiving their immunity rights; (2) giving
journalists at least five days notice of the necessity of their appearance in court
under the subpoena; (3) requiring the court to set forth findings in writing or orally
when a journalist is held in contempt of court; and (4) clarifying the definition of a
journalist as set forth in the California Constitution. 9 These clarifications in the law
will assist both courts and journalists with the interpretation of the media shield law
and help prevent confusion when applying the law.
II. LEGAL BACKGROUND
California has a history of statutory protection of journalists' rights l°encouraging the "free flow of information" while at the same time setting some
limitations on journalists. "
A. History of the Media Shield Law
Article I of the California Constitution provides the basis for protection of
journalists against contempt citations when they refuse to disclose their sources in
court.12 Under paragraph (b) of Section 2, the Constitution states that: "A publisher,
editor, [or] reporter.., shall not be adjudged in contempt... for refusing to disclose
the source of any information procured while so connected or employed for
publication . . . or for refusing to disclose any unpublished information
obtained....
This language constitutes what is commonly referred to as the media
shield law."'
Prior to 1935, journalists who refused to disclose confidential sources of
information were without privilege or immunity.' 5 The first shield law, enacted in
1935 and codified as Code of Civil Procedure section 1881, protected only
newspaper employees from contempt for refusing to disclose their sources to courts

8.
SENATE COMMITrEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF AB 1860, at 4 (June 20, 2000).
9.
CAL. CIV. PROC. CODE § 1986.1 (enacted by Chapter 377).
10. See Delaney v. Super. Ct., 50 Cal. 3d 785, 794-96, 789 P.2d 934, 938-39, 268 Cal. Rptr. 753, 757-58
(1990) (detailing the history of the media shield law in California).
11. See ASSEMBLY COMMITTEE ON JUDICIARY, COMMITTEE ANALYSIS OF AB 1860, at 3 (May 15, 2000)
(citing Rosato v. Super. Ct., 51 Cal. App. 3d 190, 218-19, 124 Cal. Rptr. 427, 445-47 (1975)).
12. CAL. CONST. art. I, § 2.
13. Id.
14. ASSEMBLY COMMITTEE ON JUDICIARY, COMMITTEE ANALYSIS OF AB 1860, at 2 (May 15, 2000).
15. Delaney, 50 Cal. 3d at 794-95, 789 P.2d at 938, 268 Cal. Rptr. at 757 (citing Ex Parte Lawrence and
Levings, 116 Cal. 298, 300,48 P. 124, 125 (1897) and Mitchell v. Super. Ct. 37 Cal. 3d 268,274 n.3, 690 P.2d 625,
628 n.3, 208 Cal. Rptr. 152, 155 n.3 (1984)).
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and legislative or administrative entities.16 Later, the law was expanded to include
radio, television, press association, and wire services employees. 17 In 1965, these
statutes became California Evidence Code section 1070.18 Finally, in 1980,
Proposition 5, a State constitutional amendment, was approved by California voters,
thereby incorporating the media shield law into the California Constitution.' 9
California is one of thirty-one states throughout the United States to have enacted
media shield laws, and even those states without specific statutes have provided a
privilege for journalists as part of their common law.20
B. Purpose and Limitations of the Media Shield Law
Left unprotected, journalists become both the evidence gatherers and personal
investigators for attorneys who do not take the time to track down the original
sources of evidence.2 ' If attorneys see their cases reported in the news, they may
seek out the journalist as a witness.22 Often an attorney will choose to subpoena a
23
journalist with second-hand information rather than go after the true source.
Questioning the journalist is often less expensive, and attorneys find it easier to
request the information from ajournalist who has already interviewed witnesses and
conducted an investigation in order to write a story 24 thus, threatening the press
with possible loss of credibility as "an independent and objective source of
information.... ,25
Without the media shield law and protection of confidential news sources, those
sources who wish to remain anonymous may be unwilling to come forward with
information for fear their identities will be revealed. 6 Therefore, the absence of
confidentiality will prohibitjournalists from obtaining information from parties who
wish to remain anonymous. 27 This will not only stifle the free flow of information
to the public, it may also limit the many valuable resources previously available to
journalists.28

16. 1935 Cal. Stat. ch. 532, sec. 1, at 1608-10 (enacting CAL. CIV. PROC. CODE § 1881)(current version at
CAL. CIV. PROC. CODE § 1881 (West 1983)); Delaney, 50 Cal. 3d at 795, 789 P.2d at 938, 268 Cal. Rptr. at 757.
17. 1961 Cal. Stat. ch. 629, sec. 1,at 1797-98 (amending CAL. CIV. PROC. CODE § 1881) (current version
at CAL. CIV. PROC. CODE § 1881 (West 1983)).
18. 1965 Cal. Stat. ch. 299, sec. 2, at 1297, 1323-35 (enacting CAL. EVID. CODE § 1070) (current version at
CAL. EvID. CODE § 1070 (West 1995)).
19. Delaney, 50 Cal. 3d at 796, 789 P.2d at 939, 268 Cal. Rptr. at 758.
20. See Jean-Paul Jassy, The Prosecutor'sSubpoena and The Reporter's Privilege,COMM. LAW., Winter
2000, at 7, 7-8 (explaining the strength of California's media shield law in comparison to other states).
21.

ASSEMBLY COMMITTEE ON JUDICIARY, COMMITTEE ANALYSIS OF AB 1860, at 2 (May 16, 2000).

22.
23.
24.
25.

Sussman, supra note 1, at A21.
Id.
Id.
Jassy, supra note 20, at 9.

26.

SENATE COMMITTEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF AB 1860, at 4 (June 20, 2000).

27.

Id.

28.

Id.
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California courts have consistently held that the main concern of the media
shield law is the promotion of the "free flow of information" to the public.29 By
prohibiting courts from punishing journalists who refuse to disclose unpublished
news sources or information received from sources, courts believe that the future
ability of the media to gather news remains protected.3 °
While the media shield law is fairly straightforward, courts have not applied it
uniformly. 3' Courts have found the media shield law to be both an expansive and a
narrow protection for journalists.32 Currently, the law provides absolute immunity
against contempt.33 Overcoming such an immunity is nearly impossible, as not even
a "showing of need" for the information can pierce the media shield law
protection.34 Additionally, the law is broad based, as it covers all forms of
unpublished information, whether confidential or non-confidential, as well as
published information. 35 However, this protection is limited as no shield is available
for information a journalist receives while not acting directly in his job capacity as
a gatherer, receiver, or processor of news. 36 As a result, any information a journalist
obtains while "off the job" is not protected under the media shield law.37 If a
journalist is a party to a lawsuit or case that is unrelated to their position as a newsgatherer, the journalist is treated the same as any other party to a lawsuit. 38
Even with limitations, the media shield law still appears on its face to be
expansive, but in actuality the law is rather narrow since it provides only an
immunity for journalists, rather than a privilege against testifying: journalists must
still testify, but their sources remain protected.39 Without a testimonial privilege, the
door remains open for monetary penalties to be applied against news organizations,
along with the possibility of civil suits for damages to be filed by the party desiring

29. See Rancho Publications v. Super. Ct., 68 Cal. App. 4th 1538, 1543, 81 Cal. Rptr. 2d 274, 276-77 (1999)
(citing Delaney, 50 Cal. 3d at 810, 789 P.2d at 950, 268 Cal. Rptr. at 769).
30. Id., 68 Cal. App. 4th at 1543, 81 Cal. Rptr. 2d at 276-77.
31. See Nora Linda Rousso, Comment, California'sNewsgatherer's Shield: Inconsistent Interpretation
Means InadequateProtection, 19 GOLDEN GATE U. L. REV. 347,347 (1989) (detailing the history of the shield law
and the application in different cases).
32. See Rosato v. Super. Ct., 51 Cal. App. 3d 190, 217-18, 124 Cal. Rptr. 427, 445-46 (1975) (stating the
court's view that the Legislature intended the statute be given a broad construction and asserting there is a lack of
importance to categorizing a protection as an immunity versus a privilege); Delaney, 50 Cal. 3d at 796-97, 789 P.2d
at 939-40, 268 Cal. Rptr. at 758-59 (stating that the shield law provides only an immunity from contempt, not a
privilege); New York Times v. Super. Ct., 51. Cal. 3d 453,456, 796 P.2d 811, 812, 273 Cal. Rptr. at 98, 99 (1990)
(indicating that while the shield law provides an absolute immunity "on its face", it is not the same as a privilege
against disclosure).
33. Delaney, 50 Cal. 3d at 796-97, 789 P.2d at 939-40, 268 Cal. Rptr. at 758-59.
34. Rancho Publications,68 Cal. App. 4th at 1543, 81 Cal. Rptr. 2d at 277.
35. Id.
36.

SENATE COMMITTEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF AB 1860, at 5 (June 20, 2000).

37. Id.
38. See Legal Siege on a Free Press,L.A. TIMES, Apr. 30, 2000, at M4 (discussing the danger to reporters
and anyone who depends on the free flow of information when journalists are forced to turn over documents and
testify at trials).
39. Rancho Publications,68 Cal. App. 4th at 1543, 81 Cal. Rptr. 2d at 277.
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for possible sanctions in situations
information in the journalist's possession, and
40
where a journalist is a direct party in a suit.
Pursuant to the California Constitution, a "defendant in a criminal cause has the
right ... to be confronted with the witnesses against the defendant ... [and] may not
41
due process of law.
. . . be deprived of life, liberty, or property without
Additionally, in a situation where the due process rights of criminal defendants
under the Fourteenth Amendment to the United States Constitution are at issue, the
42
media shield law cannot overcome those rights. Therefore, the protection of the
media under the shield law is not absolute, because it can be overcome by the
43
constitutional right of a criminal defendant to a fair trial. For instance, if a
defendant would be deprived of his or her right to a fair trial, the protection of the
media shield law will fail, and a journalist will be forced to testify or face contempt
charges. 4
In Delaney v. Superior Court,45 the concept of a balancing test was introduced
to determine whether a court's contempt power could be used against a journalist
46
in order to enforce the subpoena of a criminal defendant. The court stated that,
initially, a defendant needs to show "a reasonable possibility the information will
materially assist [in] his defense. 47 If this is established, the court will proceed to
balance the rights of the criminal defendant with the rights of the journalist, taking
into consideration the type of information being sought, the importance to the
defendant, the ability to obtain the information elsewhere, and consideration of other
circumstances which may effect the disclosure. 48 Finally, the court's overall concern
49
remains with the Sixth Amendment right of the defendant to a fair trial. Therefore,
under Delaney, protection is still provided for criminal defendants in order to
safeguard the rights to a fair trial and due process.50 This position was further
affirmed in Fost v. Superior Court,5 1 which stated that, if a defendant could show
that without the evidence in question, he would be deprived of his constitutional

40.
41.

SENATE COMMITrEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF AB 1860, at 5-6 (June 20, 2000).

CAL. CONST. art. I, § 15.

42. Rancho Publications, 68 Cal. App. 4th at 1543-44, 81 Cal. Rptr. 2d at 277.
43. Miller v. Super. Ct., 21 Cal. 4th 883, 890-91,986 P.2d 170, 173-74,89 Cal. Rptr. 2d 834, 838-39 (1999).
44. Id.
45. 50 Cal. 3d 785, 789 P.2d 934, 268 Cal. Rptr. 753 (1990).
46. Id. at 809-12, 789 P.2d at 949-51, 268 Cal. Rptr. at 768-70 (delineating the factors to consider when
determining if the information possessed by the journalist must be released. These factors include: "(a) [w]hether
the unpublished information is confidential or sensitive... (b) [t]he interests sought to be protected by the shield
law... (c) [t]he importance of the information to the criminal defendant... (d) [wihether there is an alternative
source for the unpublished information").
47. Id. at 808, 789 P.2d at 948, 268 Cal. Rptr. at 767.
48. Id. at 809-13,789 P.2d at 949-51, 268 Cal. Rptr. at 768-70.
49. Id. at 813, 789 P.2d at 951, 268 Cal. Rptr. at 770.
50. Id.
51. 80 Cal. App. 4th 724, 95 Cal. Rptr. 2d 620 (2000).
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right to a fair trial, his right to a fair trial may overcome the right of the media under
52
the shield law.

In civil cases, the situation is typically quite different. Since constitutional rights
are not usually at issue in civil cases, the fact that the media shield law is an absolute
immunity, rather than a qualified immunity, prohibits application of the balancing
test set forth in Delaney.13 Yet, if a constitutional issue does arise in a civil matter,
the balancing test may be triggered and the court may be required to weigh
constitutional rights against a claim of immunity under the media shield law.14
Above all, the key is finding the proper balance between conflicting
constitutional rights: those of journalists' freedom of press and those of defendants'
right to a fair trial.55
III. CHAPTER 377

Chapter 377 provides further protection for journalists under the media shield
law by clarifying that a journalist does not waive immunity rights by giving
testimony or evidence under a subpoena.56 Therefore, unless a journalist explicitly
waives immunity rights, those rights will not automatically be terminated.5 7 This
allows a journalist to testify to items that are not privileged without waiving the
right to not testify regarding confidential sources or unpublished information.58
Further, a journalist shall be given at least five days notice by the party issuing the
subpoena that an appearance will be necessary, unless exigent circumstances exist.5 9
Additionally, under Chapter 377, a trial court must set forth findings, either in
writing or orally, when it holds a journalist in contempt of court in a criminal
proceedingi 0 The written or oral statement must detail how the information in
possession of the journalist will be of "material assistance" to the party requesting
the information, and explain why other sources "are not sufficient to satisfy the

52. Id. at 728-30, 95 Cal. Rptr. 2d at 622-24 (discussing the dismissal of the trial court's order of contempt
against ajournalist who refused to testify regarding information he received from a witness that was contrary to her
testimony at trial, but had remained unpublished, as the information did not deprive the defendant of his right to a
fair trial).
53. See New York Times Co., supra note 32, at 461-62,796 P.2d at 816-17,273 Cal. Rptr. at 103-05 (1990)
(distinguishing a products liability action against a manufacturer from criminal actions involving constitutional
rights of defendants, where a newspaper photographer had taken photos that remained unpublished).
54. See id. at462 n.1l, 796 P.2d at 816 n. 1,273 Cal. Rptr. at 103 n.11 (acknowledging the possibility of
a civil case involving a constitutional right).
55. See Rousso, supra note 31, at 348-49 (expressing concern with the inconsistent application of the media
shield law and discussing the courts' struggle with applying a fair test).
56. CAL. CIV. PROC. CODE § 1986.1(a) (enacted by Chapter 377).
57. See Assembly Committee SupportsBill to Strengthen Journalists'Protections,SAN DIEGO UNION-TRIB.,

May 17, 2000, at A3, available in 2000 WL 13965204 (explaining that AB 1860 protects ajournalist who testifies
or provides evidence under a subpoena).
58. SENATE COMMITTEE ON PUBLIC SAFETY, COMMITIEE ANALYSIS OF AB 1860, at 5 (June 20, 2000).

59.
60.

CAL. CIV. PROC. CODE § 1986.1(b) (enacted by Chapter 377).
Id. § 1986.1(c) (enacted by Chapter 377).
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[criminal] defendant's right to a fair trial .... 61 Finally, Chapter 377 adopts the same
definition of the term "journalist" as that set forth in Article I, Section 2(b) of the
California Constitution.62
The procedural rules set forth in Chapter 377 are vital for both the media and the
courts. 63 These requirements force the party issuing the subpoena to demonstrate
64
why the media shield law does not protect the information being sought, which
may force parties to think twice before issuing subpoenas to journalists as a matter
of standard practice.
IV. ANALYSIS OF THE NEW LAW
Chapter 377 does not in any way restrict the rights of criminal defendants under
Delaney. Chapter 377 enacts procedures to ensure that protections provided by the
California Constitution are carried out by judges.65 In addition, it applies the law as
set forth in Delaney.66 Chapter 377 simply provides additional guidance to both
journalists and the courts by assisting in the application and interpretation of the
media shield law, and, hopefully, resulting in more predictable outcomes in case
law.67 This guidance leads to continued protection of confidential sources-a key
resource for the media.
Chapter 377 was introduced in direct response to recent California cases in
68
which trial courts denied journalists their media shield law rights. An increase in
the sheer number of these cases has received recognition both in the courts and in
the press.69
In February, Tim Crews, publisher, editor, reporter, and delivery person for the
Sacramento Valley Mirror,a small newspaper in Glenn County, spent five days in
jail for refusing to disclose his confidential sources.7 ° Crews was sent to jail after
writing stories about a California Highway Patrol officer who was accused of
stealing a gun from a county drug unit. 7' He was subpoenaed but refused to identify
72
his source, and he was eventually sentenced to time in jail for contempt. The grand

61. Id.
62. Id. § 1986. 1(d) (enacted by Chapter 377); CAL. CONST. art. 1, § 2(b).
63. Letter from Karlene W. Goller, Vice President and Deputy General Counsel, Los Angeles Times, to
Assemblywoman Carole Migden (May 11, 2000) (on file with the McGeorge Law Review).
64. Id.
65. See Letter from Thomas R. Burke, Attorney at Law, to Assemblywoman Carole Migden (May 11, 2000)
[hereinafter Burke Letter] (on file with the McGeorge Law Review) (discussing the objective of assuring journalists
are protected under the current media shield law, but are not provided with new rights).
66. Id.
67. Rousso, supra note 31, at 347.
68. See SENATE COMMirrEE ON PUBLIC SAFETY, COMMITrEE ANALYSIS OF AB 1860, at 4 (June 20, 2000)
(discussing the author's reasons for introducing AB 1860).
69. Fost, 80 Cal. App. 4th 724, 95 Cal. Rptr. 2d 620; Bazar, supra note 3, at A3.
70. Bazar, supra note 3, at A3.
71. Sussman, supra note 1, at A21.
72. Id.
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theft charge against the California Highway Patrol officer was eventually dismissed,
and the subpoena against Crews canceled.73 Had Chapter 377 been in place, Crews
would have had time to prepare for court and may have been able to avoid both jail
time and approximately $70,000 in legal bills.74
Similarly, David Sommers, the editor of a student newspaper at California State
University, Sacramento, refused to turn over unpublished information, including
notes and photographs, and was threatened with jail time.75 The unpublished
information was sought by a defense attorney representing two brothers charged
with resisting arrest during a fight on the college campus after a football game.76
Sommers was held in contempt of court, but the subpoena was later quashed by the
judge, who determined that the defense attorneys had not thoroughly investigated
the case and the information could be obtained elsewhere.77
Dan Fost, a reporter for the Marin Independent-Journal, sought aid from the
California Court of Appeals in order to have his contempt charge overturned.78
Subpoenaed to testify in a Main County murder case, Fost refused to answer a
prosecutor's questions regarding unpublished information he obtained during a
witness interview.79 In January, 2000, the trial court held Fost in contempt and fined
him a $1,000 per day. ° Although the fine was deferred while the appeal was in
process, the contempt charge was not dismissed until May, 2000.81
Mark Arax, a reporter for the Los Angeles Times, was initially prohibited from
attending a federal trial involving prison guards, after being subpoenaed by the
defense as a possible witness. 2 Eventually, U.S. District Judge Anthony Ishii
allowed Arax to attend, as he was the only writer for the Los Angeles Times to
cover the Central Valley, the trial location, and the judge found the defendant's right
to a fair trial was not compromised by Arax's attendance.83
Prior to Chapter 377, journalists were often not given enough notice of the
necessity of their appearance to effectively prepare to protect their confidential
sources and unpublished information.84 With the enactment of Chapter 377,
however, journalists will have five days preparation time to better protect

75.

Bazar, supra note 3, at A3.
ASSEMBLY COMMITTEE ON JUDICIARY, COMMITTEE ANALYSIS OF AB 1860, at 2 (May 16, 2000).
Bazar, supra note 3, at A3.

76.

Id.

77.
78.

Id.
Fimrite, supra note 5, at A19.

73.
74.

79. Id.
80. Id.
81. Id.
82. Joel Davis, Tim Crews' Good News, EDITOR & PUBLISHER, May 1, 2000, at 8, available in 2000 WL
8302684.
83. Id.
84. Letter from Terry Francke, General Counsel, California First Amendment Coalition, to Assemblywoman
Carole Migden (May 11, 2000) (on file with the McGeorge Law Review).
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85
themselves, their unpublished information, and their sources. The courts will also
have time to determine if the attorneys sought the desired information through other
sources by86conducting a thorough investigation, rather than going straight to the
journalist.
Without Chapter 377, journalists may turn away from assignments that require
87
the use of confidential sources for fear of being subpoenaed. Likewise, confidential
sources are less likely to give information to journalists for fear their identity will
someday be revealed.88 Thus, Chapter 377 reduces the possible "chilling effect" on
89
freedom of the press and keeps information flowing freely to the public.
Those opposing Chapter 377 express concerns about journalists having the
power to withhold information that could be critical to a determination of the guilt
or innocence of a party.90 The San Bernardino County Sheriff's Department asserted
that the media shield law currently provides "ample" protection for the media, and
that the protection of a journalist's sources would be "at the expense of a person
charged with a crime." 9' The opposition further stated that the media strongly
supports a public's right to information, but when the roles are reversed and the
media is being requested to provide information, the arguments of the media support
the opposite position of no disclosure.92 Thus, the opposition attempted to go beyond
the provisions set forth in Chapter 377 by advocating the same protections for law
enforcement officers and their sources of information as the protections granted to
journalists.93 In actuality, as shown by recent cases addressing this issue, protection
of the media has been insufficient.94 Historically, the media shield law has been
95
unable to provide the intended protections to journalists, but with the clarifications

85. Id.
86. id.
87. See Timothy L. Alger, PromisesNot to be Kept: The Illusory Newsgatherer'sPrivilege in California,
25 Loy. L.A. L. REV. 155, 164-69 (1991) (discussing, from ajournalist's perspective, the importance of confidential
sources, and the risk of using a confidential source that has the potential to be revealed).
Id.
89. See Laurence B. Alexander & Ellen M. Bush, Shield Laws on Trial: State Court Interpretationof the
Journalist'sStatutory Privilege,23 J. LEGIS.215,228 (1997) (discussing the barriers to a free press and listing the
three main areas of concern as: (1)perpetuating the aggressive stance of the press; (2) protecting whistle-blowers
88.

and other potential news sources; and (3) maintaining the integrity of confidential relationships between journalists
and their sources).
90. See Bazar, supra note 3, at A3 (discussing comments made by Lt. Paul Curry, lobbyist for the San
Bernardino County Sheriff's Department, the only organization publicly opposed to AB 1860).
91. See Letter from Paul R. Curry, Lieutenant, San Bernardino County Sheriff's Department, to
Assemblywoman Carole Migden (May 16,2000) (on file with the McGeorge Law Review) (expressing the position
that journalists demand investigative information from police organizations based on the public's right to know,
but do not want to reveal their sources when the "shoe is on the other foot").
92. Id.
93. Id.
94. Bazar supra note 3, at A3.
95.

SENATE COMMITTEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF AB 1860, at 4 (June 20, 2000).
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adopted by the enactment of Chapter 377, a greater procedural balance will exist
between journalists' rights and defendants' rights.9 6
Consequently, with Chapter 377 in place, journalists will continue to be allowed
to keep the public informed and, at the same time, protect their confidential sources.
Courts will be required to follow specific procedures in addressing issues involving
testifying journalists, and defendants' rights to a fair trial will not be jeopardized. 97
V. CONCLUSION
Journalists should not be forced to be "surrogate investigators" for parties to
either civil or criminal litigation.98
Significantly, Chapter 377 does not establish any new rights for journalists.
Instead, the Legislature establishes procedures that courts must follow when
journalists assert their constitutional media shield rights. 99 These standards provide
clarification for the media, the public, and the courts on how to address media shield
cases. Finally, in criminal situations, if the information sought would "materially
assist" a defendant's case, if it remains unavailable from another source, and if it
may deprive a defendant of the right to a fair trial, the journalist may be required to
testify and produce unpublished information.l°° Thus, Chapter 377 protects both the
public and the media and does not compromise the due process rights of criminal
defendants.

96. Id. at 5-6.
97. See Burke Letter, supra note 65.
98. Letter from David Yarnold, Executive Editor & Senior Vice President, San Jose Mercury News, to
Assemblywoman Carole Migden (May 10, 2000) (on file with the McGeorge Law Review).
99. See supra Part III (outlining the specific changes Chapter 377 makes to current California Law).
Specifically, a journalist's rights may not be automatically terminated without a specific waiver, a journalist is
notified at least five days prior to a court appearance, any findings of the trial court in a contempt proceeding
involving a journalist need to be set forth in writing, and the definition of a journalist under the California
Constitution is clarified. CAL. CIV. PROC. CODE § 1986.1 (enacted by Chapter 377).
100. SENATE COMMITTEE ON PUBLIC SAFETY, COMMITTEE ANALYSIS OF AB 1860, at 5-6 (June 20, 2000).

